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concept of the “prosecution team” would be insufficient, and Kwok’s already unprecedented 
theory would need to be expanded even further to reach FBI’s Washington Field Office, where the 
Bai case was investigated, and thus the undersigned’s discovery obligations would cover the 
entirety of the FBI and its roughly 35,000 employees.6  The impracticality of that alone is basis to 
reject Kwok’s position. 

While Kwok may argue that his request is limited to an order directing the Government to 
review just the Bai file, and not the entirety of the FBI’s files, he has made no effort to demonstrate 
that the FBI agents who investigated the Bai case are, specifically, part of the prosecution team.  
Thus, if taken to its natural conclusion, the defendant’s argument would require searching not just 
the Bai files but all FBI files that might have any materials responsive to the Court’s Order.  Indeed, 
Kwok cites the existence of an FBI-wide database to support his position.  See April 14, 2024 
Letter at 6 (suggesting that this investigation’s case agents should be obligated to search and review 
the FBI’s “central database”).  If the existence of a central database alone were sufficient to render 
the entirety of the FBI part of any investigation’s “prosecution team,” then every case investigated 
by an FBI agent—no matter which particular FBI agent or agents actually conducted the 
investigation—would carry with it stultifying obligations to conduct a vast, paralyzing search 
through myriad case files derived from thousands of investigations conducted by the entirety of 
the FBI’s 35,000 employees in field offices across the country.  That is not the law, for good 
reason.          

In any event, well-settled case law as to the application of prosecution team doctrine also 
makes clear that the entirety of the FBI’s NYFO—not to mention the Washington Field Office—
is not part of the prosecution team on this case.  “Whether someone is part of the prosecution team 
depends on the level of interaction between the prosecutor and the agency or individual.”  United 
States v. Meregildo, 920 F. Supp. 2d 434, 440–42 (S.D.N.Y. 2013), aff’d sub nom. United States 
v. Pierce, 785 F.3d 832 (2d Cir. 2015).  While “[t]here is no clear test to determine when an 
individual is a member of the prosecution team,” id., “it is clear that ‘[i]nteracting with the 
prosecution team, without more, does not make someone a team member.’”  United States v. 
Ingarfield, No. 20 Cr. 146 (RA), 2023 WL 3123002, at *3 (S.D.N.Y. Apr. 27, 2023) (quoting 
Meregildo 920 F. Supp. 2d at 441).  Rather, “[i]ndividuals who perform investigative duties or 
make strategic decisions about the prosecution of the case are considered members of the 
prosecution team, as are police officers and federal agents who submit to the direction of the 
prosecutor and participate in the investigation.”  United States v. Barcelo, 628 F. App’x 36, 38 (2d 
Cir. 2015).  The entirety of the NYFO did not investigate, strategize, or submit to the undersigned’s 
direction regarding this one case—and none of the Bai FBI agents did.  See, e.g., United States v. 
Locascio, 6 F.3d 924, 949 (2d Cir. 1993) (holding that reports made by FBI agents in the course 
of investigations apparently unrelated to the defendants’ prosecutions should not be imputed); 
United States v. Volpe, 42 F. Supp. 2d 204, 221 (E.D.N.Y. 1999) (construing “government” 
narrowly and refusing under Rule 16 to require the prosecution to turn over material in possession 
of different prosecution team within same U.S. Attorney’s office); see also United States v. 
Morgan, 302 F.R.D. 300, 304 (S.D.N.Y. 2014) (“the prosecution team does not include federal 
agents, prosecutors, or parole officers who are not involved in the investigation. And, even when 

 
6 https://www.fbi.gov/about/faqs. 
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agents are involved in the investigation, they are not always so integral to the prosecution team 
that imputation is proper” (quotation omitted)). 

Accordingly, the Court should reject Kwok’s impractical and unprecedented effort to 
expand the prosecution team.  See United States v. Alexandre, No. 22 CR. 326 (JPC), 2023 WL 
416405, at *13 (S.D.N.Y. Jan. 26, 2023) (noting “[t]he concern of the Second Circuit . . . that a 
‘monolithic view’ of government would ‘condemn the prosecution of criminal cases to a state of 
paralysis’ applies with equal force in the Rule 16 context.” (quotation omitted).  To the extent that 
Kwok’s motion seeks to require the undersigned, and the FBI agents assigned to this matter, to 
search the Bai case file, or any other materials not in their possession, it should be denied.   

 
 
             Respectfully submitted, 
 
             DAMIAN WILLIAMS 
             United States Attorney 
 
                   By: /s/           

            Micah F. Fergenson  
Ryan B. Finkel  
Justin Horton 
Juliana N. Murray 
Assistant United States Attorneys 
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